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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CALI FORNI A

| NTEGRATED Cl RCUI T SYSTEMS,

)
I NC. , )
) No. C00-4035 MMC (B2)
Plaintiff(s), )
)
V. ) ORDER | MPCSI NG SANCTI ONS
)
REALTEK SEM CONDUCTOR CO., )
LTD. , )
)
Def endant ( s) . )
)
)
Stripped of the rhetoric that the parties to this patent
litigation have hurled at each other, nore by plaintiff than
defendant, it appears that in response to a 30(b)(6)

deposition notice filed by plaintiff, defendant designated
several witnesses |ocated in Taiwan. On Novenber 14, 2001,
the parties reached an agreenent whereby the witnesses in
Tai wan woul d be deposed over the tel ephone by counsel for
plaintiff located in the bay area. The parties al so agreed
that the court reporter would be |located in the bay area and
the oath woul d be adm nistered by an authorized person in

Taiwan. (Nguyen Decl., Ex. 15 at 9.) The deposition was to
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begi n Decenber 11, 2001. (Nguyen Decl., Ex. 19 at 2.) The
entity plaintiff's counsel selected to adm nister the oaths,
The American Institute in Taiwan ("AIT"), is located in

Tai pei, Taiwan. Subsequently, plaintiff was told that AT
woul d not travel to Hsinchu City to adm nister the oaths and
notified defendant's counsel during the first week of
Decenber. (Nguyen Decl., Ex. 16; Ex. 17; Ex. 19.)
Thereafter, a dispute arose regarding the adm nistration of
t he oat hs.

On Decenber 20, 2001, in accordance with the previously
entered Initial Discovery Order, counsel for plaintiff sent a
| etter requesting a phone conference to resolve the discovery
di spute. (Nguyen Decl., Ex. 29 at 2.) On Decenber 28, 2001,
| conducted a tel ephone conference which [asted 40 m nutes.
During the conference, nmuch of the discussion consisted of one
party |l eveling personal accusations against the other. A
recurrent theme was plaintiff's insistence that defendant had
refused to neet and confer regarding the outstandi ng di spute
and defendant's insistence that it had nmet and conferred as
required by ny Initial Discovery Order. | directed the
parties to focus on the discovery disputes, issued an order
resolving them and then gave each party leave to file a
notion for sanctions if it deemed them appropri ate.

Plaintiff noved for sanctions, arguing that defendant's
counsel failed to neet and confer in good faith, in violation
of Fed. R CGv. P. 37, Local Rule 37-1, and the court's
Initial D scovery Order, and acted recklessly or in bad faith

in violation of 28 U S.C. § 1927. Def endant filed a cross-
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notion pursuant to 28 U . S.C. § 1927, alleging plaintiff's
counsel violated the Initial D scovery Order and acted
recklessly or in bad faith. A hearing was held on March 6,
2002.

Reducing the six inches of papers filed by both sides to
t heir essence, each side seeks sanctions for the other side's
conduct during discovery, especially the handling of the
di spute over the adm nistration of the oath. Defendant al so
conplains that plaintiff has nade a nunber of unsubstanti ated
statenents and representations to the court and to defendant,
and that plaintiff has violated this court's order regulating
the presentation of discovery notions.

The circunstances governing the parties' inability for
several weeks to agree on how the oath should be adm ni stered
were reviewed in excruciating detail during the two and one
hal f hour hearing. Suffice it to say that counsels' conduct
woul d provide a nodel for a | egal education program on how not
to civilly and expeditiously resolve a sinple |ogistical
i ssue. However, ineptness does not necessarily warrant
sanctions, and certainly not under 28 U.S.C. § 1927, which
requires a finding that a party acted recklessly or in bad

faith. See Pac. Harbor Capital, Inc. v. Carnival Airlines,

Inc., 210 F.3d 1112, 1118 (9th G r. 2000). | therefore deny
each sides notion with respect to this issue. | hope that
bot h sides would recognize their inartful handling of this
situation, if they have not already done so, when billing
their clients.

For the future, both sides are ren nded that the Federal
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Rul es of Civil Procedure are designed to "secure the just,
speedy, and inexpensive determ nation of every action," Fed.
R Cv. P. 1, and are neant to "encourage extrajudici al
di scovery with a mninmumof court intervention.” Fed. R Cv.
P. 26-37 advisory conmttee' s explanatory statenent.

Pursuant to ny Initial Discovery Oder, if the parties
cannot resolve their dispute, they nust participate in a
t el ephone conference before filing any notions. Plaintiff has
twice violated the order; once by raising matters during the
Decenber 28 hearing that were not in its letter requesting a
conference and once by filing a notion to conpel docunent
production without first requesting an informal conference.
Havi ng heard the expl anations proffered during the hearing,
will not award sanctions under Rule 16(f). However, plaintiff
i s adnoni shed to faithfully adhere to court orders in the
future.

| do find a nunber of plaintiff's counsel's
representations to the court to be lacking in evidentiary
support and therefore sanctionable pursuant to Fed. R Cv. P.
11, which provides in relevant part:

(b) Representations to Court. By presenting to the

court (whether by signing, filing, submtting, or

| at er advocating) a pleading, witten notion, or

ot her paper, an attorney or unrepresented party is

certifying that to the best of the person's

know edge, information, and belief, formed after an

i nqui ry reasonabl e under the circunstances . :

(3) the allegations and other factual contentions

have evidentiary support or, if specifically so

identified, are likely to have evidentiary support

after a reasonable opportunity for further

i nvestigation or discovery . . .

(c) Sanctions. |If, after notice and a reasonabl e

opportunity to respond, the court determ nes that

subdi vi si on(b) has been violated, the court may. .
i npose an appropriate sanction upon the attorneys,

4
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law firnms, or parties that have viol ated
subdi vi sion(b) or are responsible for the violation.
Rul e 11 enpowers a court to inpose sanctions "on its own

initiative." Fed. R Cv. P. 11(c)(1)(B); Chanbers v. NASCO

Inc., 501 U.S. 32, 43 n.8 (1991). Wen a court chooses to
i npose Rule 11 sanctions sua sponte, notice and an opportunity
to be heard nust be given to the attorneys subject to the

sanctions. See Navellier v. Sletten, 262 F.3d 923, 943 (9th

Gr. 2001); Tom G owney Equip., Inc. v. Shelley Irrigations
Dev., Inc., 834 F.2d 833, 835-36 (9th Gr. 1987). Wile

neither party initially noved for sanctions pursuant to Rule
11, | issued an order on February 28, 2002 notifying the
parties that I would al so consider sanctions under Rule 11 and
Rul e 16 and gave them | eave to file supplenental briefs. Both
parties filed supplenental briefs. At the hearing on March 6,
2002, | rem nded the parties that | would consider sanctions
under Rule 11, and Rule 11 sanctions were di scussed. See

Hudson v. Moore Bus. Forns, Inc., 898 F.2d 684, 686 (9th Cr

1990) (due process satisfied when "[t]he district court held a
full sanctions hearing and was intimately famliar with the
sanctioned conduct and the | awers involved."). Here, the
parties were given an opportunity to fully brief and provide
evi dence on their cross notions for sanctions, and were
provi ded with a heari ng.

A finding of subjective bad faith is not required under
Rul e 11; rather, Rule 11 is governed by an objective standard

of reasonabl eness. See Smith v. Ricks, 31 F.3d 1478, 1488

(9th Gr. 1994)(quoting Zuniga v. United Can Co., 812 F.2d

443, 452 (9th Cr. 1987))("Counsel can no |onger avoid the
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sting of Rule 11 sanctions by operating under the guise of a

pure heart and enpty head."). See also Conn v. CSO

Borj orquez, 967 F.2d 1418, 1420 (9th G r. 1992). Wen

consi dering whether Rule 11 sanctions should be inposed, a
court shoul d consider whether a position taken was

"frivolous,"” "legally unreasonable,” or "w thout factual
foundation, even if not filed in subjective bad faith.”

Zaldivar v. Cty of Los Angeles, 780 F.2d 823, 831 (9th Cr

1986), overruled on other grounds, Cooter & Gell v. Hartmarx

Corp., 496 U.S. 384 (1990). See also Townsend v. Hol man

Consul ting Corp., 929 F.2d 1358, 1362-65 (9th G r. 1990)(en

banc). Rule 11 is "intended to be applied by district courts
vigorously to curb wi dely acknow edged abuse fromthe filing
of frivolous pl eadings and other papers.” Zaldivar, 780 F.2d
at 829. In Zaldivar, the Ninth Grcuit adopted the anmended
Rul e 11 standard for testing violations wrrthy of sanctions.
Under the anended Rule 11, the standard is objective: the
attorney's knowl edge has to be "reasonabl e under the
circunstances.” 1d. Therefore, "[t]he issue in determ ning
whet her to inmpose sanctions under Rule 11 is whether a
reasonabl e attorney, having conducted an objectively
reasonable inquiry into the facts and | aw, woul d have

concl uded that the offending paper was wel | -founded. "

Truesdell v. Southern Cal. Permanente Med. G oup, 151 F. Supp

2d 1174, 1184-1185 (C. D. Cal. 2001)(quoting Schutts v. Bently

Nev. Corp., 966 F. Supp. 1549, 1562 (D. Nev. 1997)).

Plaintiff charges that defendant's counsel "flatly

refused repeated requests to neet and confer to resolve a
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di spute regarding the adm nistration of oaths,” and has nade
"groundl ess refusals to neet and confer . . . ." (Pl.'s Mt.
for Sanctions at 3:16-17; 6:9-12.) The record does not
support these charges. The record reflects that when this
first became an issue, defendant's counsel, on Decenber 7,
2001, wote plaintiff's counsel setting forth defendant’s
position and concluding "pl ease do not hesitate to call if you
wi sh to discuss these matters further.” (Nguyen Decl., Ex. 17
at 2.) Plaintiff responded by letter of even date setting
forth its position and conplaining that no one fromthe
defendant's office was "able to nmeet and confer to resolve
this anytine this week, yet did not advise when anyone woul d
be available.”™ (Nguyen Decl., Ex. 19 at 2.) By letter dated
Decenber 10, 2001, in which docunent issues were discussed,
counsel for plaintiff again requested to neet and confer on
the oath admi nistration issue. (Nguyen Decl., Ex. 20 at 1.)
Def ense counsel responded in a letter dated Decenber 11, 2001,
agreeing to neet on the docunent issues and declining "to neet
and confer a second time on the adm nistration of the oath"

i ssue. (Nguyen Decl., Ex. 22 at 1.) Later that day, judging
fromthe fax record, defense counsel sent another letter to
counsel for plaintiff agreeing to neet and confer on
Wednesday, Decenber 19, 2001 at 1:30 p.m (Nguyen Decl., Ex.
23.) Counsel for plaintiff insists that this letter cannot be
construed as an offer to neet and confer on the oath

adm ni stration issue in view of counsel's earlier Decenber
11th letter. (3/6/02 H'g Tr. at 38:4-13.) The difficulty

with this position is that since defendant's earlier Decenber
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11th letter had already offered to neet and confer on the
docunent production issue on Decenber 19th, plaintiff's
interpretation of the second Decenber 11th letter woul d make
it entirely redundant and neaningless. Finally, the
transcri pt of the Decenber 19th neeting submtted by defendant
reflects that the oath adm nistration issue was di scussed,
al beit not constructively, during the Decenber 19th neeting.
(Finley Decl., Ex. Cat 22.) | verified this by listening to
the audi o tape during the March 6, 2002 hearing. (3/6/02 H'g
Tr. at 38:16-25; 39:1-25; 40:1-5.) Tellingly, the transcript
of the Decenber 19 neeting submtted by plaintiff omts this
di scussion. Gven all this background, on Decenber 20, 2001
one day after a neet and confer session was held in which the
oath adm ni stration i ssue was di scussed, plaintiff's counsel
shoul d not have stated in a letter to the court that "Realtek

refuses to neet and confer regarding this issue.”
(Nguyen Decl., Ex. 29 at 2.)

Def endant has conpl ai ned about nunerous ot her
representations, such as plaintiff's statenent that
def endant's counsel "advised that he may be unavail able for
all of January,” and "m ght not be able to get this deposition

in before February,"” when the record reflects that defense
counsel had offered to have the deposition taken in m d-
January; and the assertion to the court that plaintiff's
counsel had not asked a witness for his home address when the
record reflects that she had. These and other statements were
explored in detail during the hearing and little would be

gained by revisiting themhere. Suffice it to say that the
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record reflects a pattern by counsel for plaintiff of making
sweepi ng statenents which are either wholly or partly
unsupported by the record. These statenents especially are
made in an aggressive and often accusatory fashi on which not
only does not assist in the resolution of the underlying
probl em but instead inflanes it.

Rul e 11 expressly authorizes the inposition of nonetary
and/ or nonnonetary sanctions. See Fed. R Gv. P. 11(c)(2);

Wei ssman v. Quail Lodge, Inc., 179 F.3d 1194, 1198 (9th G r

1999). Sua sponte sanctions are limted to fines payable to
the court or "directives of a nonnonetary nature.” Fed. R
Cv. P. 11(c)(2). "It is critical . . . that the sanctioning
court enbrace the overriding purpose of deterrence and nold
its sanctions in each case so as to best inplenment that

policy." 1n re Yagman, 796 F.2d 1165, 1184 (9th Cr. 1986).

Here, | find it proper to sanction plaintiff's counsel in the
amount of $1000. 00, payable to the Cerk of Court within 15
days of the date of this order.

For the foregoing reasons, and the reasons expressed
during the hearing, I T IS HEREBY ORDERED t hat each side’s
notion for sanctions is DENTED. |IT IS FURTHER ORDERED t hat
counsel for plaintiff pay $1000.00 in sanctions to the Cerk
of Court within fifteen (15) days.

Dated: April 5, 2002

Ber nard Zi nmer nan
United States Magistrate Judge
N: \ Sanct 6. ord



